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Purpose
This policy sets out the requirements for public authorities to ensure appropriate compliance to a
range of bilateral free trade agreements to which the South Australian Government is a party.

General Principles
The object of the State Procurement Act 2004 (the Act) is to advance government priorities and
objectives by a system of procurement for public authorities directed towards:
a) obtaining value for money in the expenditure of public money;
b) providing for ethical and fair treatment of participants; and
c) ensuring probity, accountability and transparency in procurement operations.
Complying with the requirements of any free trade agreements, to which the South Australian
Government is a party, contributes to achieving the object of the Act.

Defined Terms
All expressions defined in the Act and any relevant free trade agreements have the same
meaning in this policy.

Policy Statement
The principal officer shall ensure that the requirements of any free trade agreements, to which
the South Australian Government is a party, are complied with.
Where a public authority procurement is in breach of a free trade agreement, the public authority
may be required to terminate or suspend the non-compliant procurement process.

Policy Scope
This policy is only intended to apply to those public authorities, as defined in the Act, who are
subject to the relevant free trade agreements. Lists of procuring entities are maintained and
updated by the Department for Manufacturing, Innovation, Trade, Resources and Energy and are
provided as Appendix 4.

Application
The South Australian Government is a party to the following agreements which have specific
Government procurement commitments:
 The Australian and New Zealand Government Procurement Agreement (ANZGPA);
 The Australia – United States Free Trade Agreement (AUSFTA); and
 The Australia – Chile Free Trade Agreement (ACIFTA).
Appendix 1 and 2 outlines the key principles and requirements for these agreements.
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The information provided in this policy is not intended to replace the detailed requirements of the
actual agreements. Procurement practitioners should read this policy in conjunction with the full
free trade agreements which can be found at:
ANZGPA: http://www.apcc.gov.au/LinkClick.aspx?fileticket=TgehzkiMiNw%3d&tabid=144&mid=489
AUSFTA: Australia-United States Free Trade Agreement: Chapter Fifteen - Government Procurement
ACIFTA: Australia-Chile Free Trade Agreement: Chapter Fifteen - Government Procurement

Note that whilst the intent of each free trade agreement is the same, more recent agreements
may have different wording to reflect the same requirements.
Appendix 3 outlines the principles for determining procuring entities in the event of a government
restructure.

Exclusions
For exclusions relating to current free trade agreements, please refer to the specific agreement
and Appendix 2.

Compliance
State Procurement Act 2004

Related Policy and Guidelines
State Procurement Board Approvals Process Policy
State Procurement Board Acquisition Planning Guideline

Responsibilities
Principal officers are responsible for ensuring this policy is implemented and monitored within
their respective public authority.
The Board is responsible for ensuring this policy is promulgated, evaluated for its effectiveness
across government and reviewed.

Review Date
This policy will be reviewed 24 months from the date of approval or on the ratification of a new,
or changes to, an existing international free trade agreement.
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APPENDIX 1
ANZGPA Key Principles and Requirements
The objective of the ANZGPA is to maximise opportunities for competitive Australian and New
Zealand suppliers and reduce the costs of doing business for both government and industry.
The objectives will be achieved by:


ensuring public authorities do not give preference to South Australian suppliers over those
from another Australian jurisdiction or New Zealand;



ensuring inter-state and trans-Tasman preference schemes and other forms of
discrimination in government procurement based on place of origin are not applied;



providing a mechanism for co-operation in working towards consistency in contractual,
technical and performance standards and specifications, and simplicity and consistency in
the application of procurement policies, practices and procedures; and



ensuring the application of electronic commerce methods to procurement is consistent
with the Agreement.

The ANZGPA applies to the procurement of goods, services and construction (as defined by the
ANZGPA) by South Australian Government bodies, including public authorities, statutory
authorities and other bodies controlled by the South Australian Government.
The Agreement recognises that under certain circumstances there may be a need for exemption
from some of the requirements of the Agreement for certain classes of procurement. Annex 1 of
the Agreement outlines the exempt classes of procurement.
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APPENDIX 2
AUSFTA and ACIFTA Key Principles and Requirements
Objectives
The AUSFTA and ACIFTA are designed to maximise and improve market access, legal protections
and business certainties that Australian exporters and investors require to compete in the United
States and Chilean economies.
In accordance with the AUSFTA and ACIFTA, neither party may:
a) treat a locally established supplier less favourably than another locally established supplier
on the basis of degree of foreign affiliation or ownership; or
b) discriminate against a locally established supplier on the basis that the goods or services
offered by that supplier for a particular procurement are goods or services of the other
party.
If it is determined that a procurement falls within the scope of the AUSFTA and ACIFTA, the
requirements of the AUSFTA and ACIFTA must be followed.
Application
The Government Procurement Chapter of the AUSFTA and ACIFTA applies to ‘covered
procurements’, which is the government procurement of goods and/or services (including
construction):
 by any contractual means, including purchase and rental or lease, with or without an
option to buy , build-operate-transfer contracts and public works concessions contracts;
 for which the value equals or exceeds the relevant threshold;
 that are conducted by a procuring entity listed in Appendix 4 of this policy;
 that are not excluded from coverage by this Agreement; and
 that are subject to the conditions specified in Annex 15-A of the free trade agreement;
Thresholds
The AUSFTA and ACIFTA apply to procuring entities, as listed in Annex 15-A of the free trade
agreement government procurement chapters, where the value of the procurement (including
GST) is estimated to equal or exceed:
 for procurement of goods and services: A$573,000 (for the AUSFTA) and A$679,000 (for
the ACIFTA); and
 for procurement of construction services: A$9,514,000 (for the AUSFTA) and A$9,570,000
(for the ACIFTA).
These current threshold values are as at 1 January 2012 and are adjusted in accordance with the
requirements set out in the AUSFTA and ACIFTA.
Exclusions
Almost all procurements carried out by procuring entities above the designated thresholds will be
subject to the requirements of the AUSFTA and ACIFTA. However, there are a limited number of
exclusions.
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The AUSFTA and ACIFTA procurement chapters do not apply to:
 the procurement of health and welfare services, education services, advertising services
and motor vehicles;
 any form of preference to benefit small to medium enterprises;
 measures to protect national treasures of artistic, historic, or archaeological value;
 measures for the health and welfare of indigenous people; and
 measures for the economic and social advancement of indigenous people.
Advertising Tender Documents
Prospective suppliers in the United States and Chile must be able to access tender advertisements
and opportunities. The tender notices must be published in electronic or paper media that are
widely disseminated and remain readily accessible to the public for the entire period established
for tendering.
In order to meet this requirement, all procurement activities are to be advertised on the Tenders
SA website www.tenders.sa.gov.au (at a minimum) to allow United States and Chilean suppliers
access to tender opportunities.
Awarding of Contracts
Where a tender has been called, a contract must be awarded unless the procuring entity
determines that it would not be in the public interest to do so.
Forward Procurement Plans
Procuring entities are encouraged to publish forward procurement plans. Where advanced notice
of a procurement proposal is published in a forward procurement plan, some relaxation of the
rules relating to tender call periods is permitted.
In order to meet this requirement all forward procurement plans are to be published on the
Tenders SA website www.tenders.sa.gov.au.
Late Tenders
A procuring entity shall not penalise a supplier whose tender is received after the time specified
for receiving tenders if the delay is due solely to mishandling on the part of the procuring entity.
Public authorities should also familiarise themselves and ensure that they are compliant with the
Board’s Late Tenders Policy.
Non-Discrimination
A response to a tender call, received from a United States or Chilean supplier, must be treated no
less favourably than a response from an Australian supplier.
Offsets
The imposition or enforcement of offsets (see definition in the agreements) is prohibited under
the AUSFTA and ACIFTA.
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Multi-Use Lists
The AUSFTA and ACIFTA allow the procuring entity to establish a multi-use list (also known as
pre-qualified supplier lists) provided that it publishes, annually or continuously, a notice inviting
interested suppliers to apply for inclusion on the list.
For the purposes of the AUSFTA and ACIFTA, a panel contract is considered to not come within
the category of multi use lists.
Procurement Methods
Procurement methods must be fair and transparent. Approved methods include:
 open tendering methods;
 selective tendering methods where the procuring entity can ensure optimum effective
competition by inviting tenders from the largest number of suppliers that is consistent
with the efficient operation of the procurement system. Refer to article 15.7.7 of the
AUSFTA for specific criteria; and
 limited tendering methods as long as this method is not used to avoid competition and
protect domestic suppliers or in a manner that discriminates against suppliers of the other
parties. Refer to article 15.8 of the AUSFTA for specific conditions.
Tender Call Periods
The AUSFTA and ACIFTA require that a minimum period of 30 (calendar) days is to elapse
between the advertising of a tender and the closing date. This period may be reduced where
specific limited conditions exist – refer to article 15.10 of the ACIFTA and article 15.5 of the
AUSFTA.
Tender Documentation
Documentation must include all information necessary to permit potential suppliers to prepare
and lodge a tender. This obligation does not apply to release of confidential information or
information that may impede competition.
Valuing a Procurement
When estimating the value of a procurement, to determine if it is a covered procurement under
the AUSFTA and ACIFTA, the total value of any extension and other options must also be
included.
Procurements cannot be divided into separate procurements for the purpose of avoiding the
application of the AUSFTA and ACIFTA.
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APPENDIX 3
Principles for Determining Covered Public Authorities under the AUSFTA and
ACIFTA
Purpose
These principles have been prepared by the Crown Solicitor’s Office in consultation with the
Department for Treasury and Finance and the Department for Manufacturing, Innovation, Trade,
Resources and Energy.
The purpose is to set out the basis for resolving whether an agency of the South Australian public
sector is a “procuring entity” under the procurement chapter of the AUSFTA and ACIFTA.
It is anticipated that the Department for Manufacturing, Innovation, Trade, Resources and Energy
will use this document following government departmental restructures to ascertain which entities
are “procuring entities”.
If an agency is a “procuring entity”, a procurement conducted by the entity is a “covered
procurement” (assuming that other criteria for a covered procurement such as value are met, and
that it is not subject to an exception).
Definitions

Portfolio Department means a department that represents a major government portfolio. It

provides an overarching framework for departments, statutory authorities and business units,
which come within the portfolio. The portfolio department operates as a network, coordinating
and linking the agencies it represents.

Department means an administrative unit created under the Administrative Arrangements Act
1994 (SA).
Departments are not legal entities, but are identifiable as organisations with a
distinct legal structure, in which persons are employed.

Statutory Authority means a body corporate established under legislation specific to the agency,

for example the SA Metropolitan Fire Service is a Statutory Authority established pursuant to the
Fire and Emergency Services Act 2005.

Business Unit means a unit within a department. It is a part or division of the overarching
government department.
Principles
1. If a department is named in the list, it is covered and all business units that are part of the
department are covered.

For example, the Department of Treasury and Finance is named. Government Accounting,
Reporting and Procurement, and Revenue SA are covered because they are business units
of DTF; they do not have to be separately identified.
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2. If a department is named on the list, and one or more but not all of the business units in the
department are named, the whole department and all its business units are nevertheless
covered.

For example, Department of the Premier and Cabinet (DPC) is named, and Arts SA, which
is but a part of DPC, but no other part of DPC is named. The whole of DPC is included as
a procuring entity. The separate naming of Arts SA is of no consequence. There is no
implication that it is the only part of DPC covered by Chapter 15.
3. If a Portfolio Department is named on the list, that does not mean that unnamed departments
nor statutory authorities included (or were formerly included) in the portfolio are to be treated
as procuring entities.
4. It follows from principle 3 that if a Statutory Authority is on the list, it is a procuring entity for
that reason (not for the reason that its Portfolio Department is named).
5. It also follows from principle 3 that if a Statutory Authority is not on the list, it is not a
procuring entity, regardless of whether its Portfolio Department is named or not.
6. If a named Statutory Authority has been continued under another name, then it continues to
be a covered entity notwithstanding the new name.
7. If a new Department or Statutory Authority is created, it is not a procuring entity, unless it is
created to take over all or some of the functions of a named entity (as set out in the following
principles). The State Procurement Board should be consulted to determine whether or not
the new organisation should be treated as a procuring entity, having regard to its functions.
8. If functions of a named Department (or Statutory Authority) are transferred to a newly
created Department or Statutory Authority, or to an existing department or authority that is
not named in the list, then the newly created department or authority will be treated as a
procuring entity.

For instance, the Department of Trade and Economic Development no longer exists and
its functions have been transferred to Department for Manufacturing, Innovation, Trade,
Resources and Energy and the Department of the Premier and Cabinet. These are treated
as procuring entities.
9. If an entity that is not named undertakes its own procurement, regardless of the fact that
other procurements may be undertaken for its benefit by a procuring entity, the procurement
is not a covered procurement.

For example, a hospital may purchase goods and services for itself. That is not a covered
procurement as the hospital is not a procuring entity. The fact that the Department of
Health and Ageing conducts some covered procurement for the benefit of the hospital has
no bearing on this matter.
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APPENDIX 4
Public Authorities nominated to participate in the AUSFTA and ACIFTA
government procurement chapter*.
The principles for determining who is a procuring entity can be found in Appendix 3.
Auditor-General’s Department
Department of the Premier and Cabinet
 Arts SA
 Aboriginal Affairs and Reconciliation Division
Department of Treasury and Finance
Independent Gambling Authority
Department for Manufacturing, Innovation, Trade, Resources and Energy
Department of Primary Industries and Regions
Department of Planning, Transport and Infrastructure
Attorney-General’s Department
Department for Correctional Services
Country Fire Services
Courts Administration Authority
South Australian Fire and Emergency Services Commission
South Australian Metropolitan Fire Services
South Australia Police
Electoral Commission SA
Department for Communities and Social Inclusion
Department of Health and Ageing
Department of Education and Child Development
Department of Further Education, Employment, Science and Technology
South Australian Tourism Commission
Department of Environment and Natural Resources
Environment Protection Authority
Department for Water
State Procurement Board
Defence SA
Parliament of South Australia
*The list of nominated public authorities is maintained and updated by the Department for
Manufacturing, Innovation, Trade, Resources and Energy.
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